
 

Briefing for the Public Petitions Committee 

Petition Number: PE1329  

Main Petitioner: Robert Adamson 

Subject: Public Guardian’s responsibilities under the Adults with Incapacity 
(Scotland) Act 2000 

Calls on the Parliament to urge the Scottish Government to put in place a 
review of the Adults with Incapacity (Scotland) Act 2000 with a remit to bring it 
up to date, specifically to introduce legislation that will cover the area 
surrounding deceased adults and in particular the remit of the Public Guardian 
in these cases. 

 

Background 

The Office of the Public Guardian (‘OPG’) was created in 2001 following the 
passage through Parliament of the Bill which became the Adults with 
Incapacity (Scotland) Act 2000 (‘the 2000 Act’). The OPG is part of the 
Scottish Courts Service which was formerly an executive agency of the 
Scottish Government but which, on 1 April 2010, became an independent 
public body.1

The 2000 Act provides a framework for safeguarding the welfare and 
managing the finances of adults who lack capacity due to mental disorder or 
inability to communicate. Part 2 of the Act makes provision with respect to 
‘powers of attorney’. This is the means by which individuals, whilst they have 
capacity, can grant someone they trust powers to act in relation to their 
financial affairs (‘a continuing power of attorney’) or to safeguard their welfare 
(‘a welfare power of attorney’).  

All powers of attorney under the Act must be registered with the OPG and the 
OPG is also empowered (under Part 1 of the Act) to investigate complaints 
against anyone authorised to manage the finances of an adult, including 
continuing attorneys. 

In section 1 of the 2000 Act “adult” is defined as a person who has attained 
the age of 16 years and “incapable” is said to mean incapable of acting; 
making decisions; communicating decisions; understanding decisions; or 
retaining the memory of decisions by reason of mental disorder or of inability 
                                            
1 By virtue of the Judiciary and Courts (Scotland) Act 2008, section 60. 

http://www.scottish.parliament.uk/business/petitions/docs/PE1329.htm
http://www.publicguardian-scotland.gov.uk/
http://www.scotcourts.gov.uk/


to communicate because of physical disability2 and “incapacity” is also to be 
defined accordingly. 

In a letter to the petitioner’s MP (Jim Murphy MP) on 9 September 2008 the 
Public Guardian, Sandra McDonald, states: 

“The Public Guardian’s legal authority derives solely from the Adults 
with Incapacity (Scotland) Act 2000 (my emphasis). By virtue of this, 
we only have authority to become involved when someone falls within 
the ambit of this Act and to do so, as the name suggests, one must be 
a) an adult and b) have incapacity (which is defined within the Act). 

The Act is not explicit about whether ‘the adult’ must be alive, or 
whether the legislation also applies to deceased persons…it is implicit 
that ‘adult’ refers to a live person. Thus, once the adult dies they fall 
outside the ambit of the Act and consequently therefore also outside of 
the Public Guardian’s authority which stems from the Act.” 

Scottish Government Action 

SPICe contacted the Scottish Government to ascertain their position on the 
issue that the petitioner raises and received the following response from the 
relevant government official on 27 May 2010: 

“It is for the Public Guardian to reach her own view on the scope of her 
functions.   Sections 6 and 12 of the Adults with Incapacity (Scotland) 
Act 2000 lay down provisions on investigations by the 
Public Guardian.   In particular, section 12 lays down that the Public 
Guardian may take such steps as seem to her to be necessary to 
safeguard the property or financial affairs of an adult.   If there are 
suggestions that a deceased adult's estate has suffered loss by the 
actions of an individual, the executor of the estate may wish to consider 
what action, if any, should be taken.” 

The Scottish Government also confirmed that it has no plans to review the 
adults with incapacity legislation in the near future. However, the Scottish Law 
Commission (the body tasked with making recommendations to the Scottish 
Government on possible areas of law reform) has just commenced a project 
reviewing the adults with incapacity legislation. The remit of the project is still 
not particularly well developed but seems likely at the moment to focus on the 
provisions of the 2000 Act relating to guardianship, as opposed to those 
relating to powers of attorney and the role of the OPG. 

A two year project to monitor implementation of the 2000 Act, funded by the 
Scottish Executive, reported in 2004. There then followed a consultation and 
ultimately the Adult Support and Protection (Scotland) Act 2007, which 
contained a number of changes to the 2000 Act, and associated Codes of 

                                            
2 However, a person shall not fall within the definition of incapacity by reason only of a lack or 
deficiency in a faculty of communication if that lack or deficiency can be made good by human or 
mechanical aid (whether of an interpretative nature or otherwise). 

 2

http://www.scotlawcom.gov.uk/html/cpadults.php
http://www.scotlawcom.gov.uk/html/cpadults.php


Practice and guidance. The definitions of the 2000 Act which are relevant to 
this petition were not altered. 

On 31 March 2010 the Scottish Government published a consultation 
document on proposed new legislation around self-directed support (ie the 
different ways that people can choose their own forms of support). The 
proposals, if implemented, would impact on the adults with incapacity 
legislation but not on the subject matter of this petition. 

Scottish Parliament Action 

A number of parliamentary questions were asked by Trish Godman MSP in 
February 2009 and answered by Fergus Ewing MSP in relation to the 2000 
Act (S3W-20461–20466).  

One parliamentary question addressed the issue of whether there were plans 
to modify the 2000 Act or the manner in which it is implemented. Fergus 
Ewing MSP confirmed there was no such plans and referred to the review in 
2004 and to the 2007 Act (S3W-20466). 

S3W-20462 may be of particular interest and is reproduced below: 

S3W-20462 - Trish Godman (West Renfrewshire) (Lab) (Date 
Lodged Tuesday, February 03, 2009): To ask the Scottish Executive 
what guidelines or advice have been issued to the Law Society of 
Scotland anent the implementation of the Adults with Incapacity 
(Scotland) Act 2000 and the role of lawyers in relation to its 
implementation since its coming into force. 

Answered by Fergus Ewing (Thursday, February 26, 2009): The 
Scottish Government has worked with stakeholders since the 
introduction of the Adults with Incapacity (Scotland) Act 2000 to ensure 
as far as possible that the legislation works as intended to protect the 
interests of adults with incapacity. Codes of Practice and guidance 
were developed with stakeholders, including the Law Society of 
Scotland. Revised versions were published in April 2007 following 
changes made in the Adult Support and Protection (Scotland) Act 
2007. The publications are available on the Scottish Government 
website at: 
http://www.scotland.gov.uk/Topics/Justice/law/awi/010408awiwebpubs.  

 
Sarah Harvie-Clark 
Senior Research Specialist 
01 June 2010 
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SPICe research specialists are not able to discuss the content of petition briefings 
with petitioners or other members of the public. However if you have any comments 
on any petition briefing you can email us at spice@scottish.parliament.uk

Every effort is made to ensure that the information contained in petition briefings is 
correct at the time of publication. Readers should be aware however that these 
briefings are not necessarily updated or otherwise amended to reflect subsequent 
changes. 
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